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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


Appellee, ; No. 76-1282 
-versus- : bDefendant-Appellant's 
- Petition for Rehearing 
LOUIS OSTRER, : En Banc 


Defendant, Appellant, 


Applicant. : 
a a a mn fe Si aa So eS in nw mm oe wae no me re x 


The Defendant-Appellant in the above-captioned and numbered 
proceeding hereby petitions this Honorable Court to rehear en 
banc the appeal herein, which appeal was decided adversely to 
Defendant-Appellant by a panel of this Court on October 28, 
1976, only a couple of days after oral argument was held. 

This case raises a recurring and important constitutional 
issue, in the context of a largely uncontested factual setting. 
The trial court found, inter alia, the following facts: 

1 et "On October 25, 1972, while Ostrer was awaiting trial 
under this indictment," New York City Police Officers assigned 
to he New York County District Attorney's Office conducted an 


electronic surveillance -- "using kugging and telephone wire- 


tapping orders" -- of Louis Ostrer's business premises. This 


Surveillance continued throughout the trial preparation and 


actual Federal trial of Ostrer (App. 678-679). 
been stipulated for purposes 
this appeal] that this surveil] 
forcement authorities was in violation 
Fourth Amendment rights. ‘Jhe constitutional in- 
of this eavesdropping is not in ute... Be FOZ). 
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c 


discussions concerning "the impending feder: CRUE ese 
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whether Ostrer should s k é 52% nce from his 


lant John Dioguardi 1h her Ostrer should 


a jury trial and tes rer his own behalf; 


of Ostrer's testimony, considered in 


disclosure on cross-examination of his prior state 

viction as impeachment; and (4) the tactical value 

Ostrer introduce certain cancelled checks. Also mentioned was 
-he name of Ostrer's private investigator, one James Lynch, 
formerly of the Federal Bureau of Investigation. None of the 
conversations were with Maurice Edelbaun [Sq then Ostrer's 
counsel of record in e federal case, at 1es the conversa- 


tions ine ed discussion by others wi ef Mr. Edelbaum's 
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UNITED S'TATES DISTRICT COURT 


SOUTHERN DISTRICT OF 


NEW YORK 


UNITED STATES OF AMERICA, 
-V- 2 
I 
$ AND ¢ 
LOUIS OSTRER, FO! I I I 
PURSUANT 
Defendant. 
a a a ee Th i a Re 
Brieant, J. 
On January 26, 1973, after a three- 


Cc} “ Judge Edelstein of this Court, 


guilty on eleven counts -which charged hin witt 

provisions of the federal] securities laws, mai 
Y/ ) : Rae 

so to do. The trial court acquitted Ostrer 


pon motion, ain. 


in this forty count indictr-nt. 


appeal sub nom. Unitrd States v. Dioguardi, 492 F.2d 70 


cert. 419 U.S. 829 (1974). 


Following the conclusion of ‘iis 


Ostrer was arrested and ndicted on unrelated 


1975), Ostrer's state indictment was dismissed 


“INDINGS OF 


defende.& 


558-CLB 


FACT 
SONCLUSTONS OF LEW 
NG HEARING ON MOTION 


-week 


Ostrer was found 


1 violation of various 


1 fraud and conspiracy 


TO RULE 33, F.R-cRIM. 


jury trial before 


of twenty-three counts 


the jury acquitted im on the six remaining counts 


The conviction was affirmed on 


(20 (CAY >) 


i on these charges, 


state charges. In 


when it became evident 


~ 


between Ostrer and Evins, F 


and the Written agreement w 


It can hardly be said that Moss' testimony would have 


orOduced a different verdic AS previous 
E 


regarding the agreement, rather than refut Hellerman's testimony, 


$s consistent therewith, .and alsc consistent with the Government's 


theory of the case. 


Initi»lly, the Court believed 
continues to be enlarged on bail pending determinatic by 
District Court of this motion for a new trial pursuant to an 
Order of the Court of Ap»oeals dated December 4» LSTA. The afore- 
mentioned Court of Appeals order continues bail for 
a deci-ion by the United States District Court on the motion for 
new trial, or until the next panel of this Court is available to 
hear any subsequent bail application, whichever is the later of 
those two dates.‘ 

This portion of the December 17th order is somewhat 


puzzling. Mr. Dershowi.z, defendant's counsel On this hearing 


Stated (Tr. 


Apparently, 


bases its disagreement . 


rule found in footnote 


V. 


C+ Yo 
otates 


cussion of the 


abrogated by our Court 


_ 
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the Government May reg 


case and reads into it 


the trial court could not cont 


or ‘t) availability of the nex 


I conclude that the 
enlarge Ostrer's bail] pending 


also has jurisdiction to deny 


such denial would be Stayed for the 24 


Addressing the merit 
seems appropriate that he 


appellate finality. 


mplied nega 
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under the Court of; 


El] 390 F.2d 


nbogen, 


8 (1968). See United 


1974) r 


for detailed dis- 


which this Court believes would be 


xamination. Alternative] 


Order Of December 17 > "law of the 


tive, the effect that 


inue the bail beyond the 24 hour period, 


t panel, whichever later. 


LS 


District Court has jurisdiction to 


appeal from this order, and 


bail. subject Only to the fact that 


hour period. 


s Of Os 2>r‘'s desire for bail, it 


should continue to be enlarged pending 


17 
in connection w i his ion-vioOlent crime, Ostrer 
nd conditions of his bail, and 
has made himself available whenev requ > luring a period of 
almost five years since this in vent was filed. His attendance 
at court before me at required con ences prior to the hearings, 


and also during the hearinas vas omy egular and Orderly. 


While 
which would justify granting any substantive this motion, 
nevertheless Ostrer's c >olora! , anc issues tendered 


> 


tive area affecting the fundamenta] constitutional 


rights of persons Cha:ged with crimes. He is entitled to litigate 


these issues on the merits .prior to his incarceration. 


If the foregoing factors alone are deemed insufficient to 
Warrant enlarging defendant on bail pending appellate finality, we 
add a general observation applicable to all convicted Criminals 
except those whose liberty directly threatens the public peace, 
.oOr who show Propensity for flight. Ostrer is a mzture person, whose 
sentence has the primary purposes of general deterrence, and Specific 


deterrence. To the extent that our federal prison System can do 


anything for a convict, and we think it can, the benefits of 


incarceratior mself to the 


highly structured irticipating 


fully and willingly in the educ Onal pr I 5 d the prison 
industries. Ore th ve jen wil do 1S, all hope must 


be removed, exc parole. 


A prisone) 
Of his energy and 
conviction, and ga programs in 
the Lso Such 
not have pen 
the many voluntary pr« 
Generally, we would be 


restructur® our judicial 


System so ac to gain early. finality c Judgments, and whenever 


possible defer imprisonment unti} such finality has been reached. 


For all of the foregoing reasons. and because we cannot 
Say that this motion was in any sense frivolous, or dilatory, 
‘defendant is continued on his existing bail pending appellate 
finality, unless the Covrt of Appeals shall direc: otherwise, or 


shall interpret ° Jecembei: 17, 1974 order so as to represent a 


c’ear withdrawal fecn this District Court of the power to enlarge 


defendant upon such bail, 


SO Ordered 


New York 
June 4, 1975 


Dated: New York, 


AFFIDAVIT OF SERVICE 


. BENJAMIN OSTRER, having been first duly sworn according to 
law, hereby deposes and says: f 
j I have on this day served two copies each of the Appellant's 
F ‘fotion Suggesting Hearing In Banc" and "Petition for Rehearing 
In Banc" upon the United States by delivering them to Lawrence B. 
Pedowitz, Esquire, Assistant United States Attorney, One Gt. 
» 


= Andrew's Plaza, New York, New York. Done this llth day of November, 


1976, at New York City. 


c 
4 
ie / ~ add 
- 4 - \ Ln 
Benjamin Ostrer 


Signed and sworn to before me 
on this llth day of November, 1976. 


tl Ud 


a4 Fc ee ae — 
- Notary Public, of New..¥ork 


wotery =! Now Verk 
5 
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